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SANITARY LEGISLATION. 



COURT DECISIONS. 



KENTUCKY COURT OF APPEALS. 

Habit-forming Drugs — Sale of— Law Held to be Valid— Form of Indictment. 

Commonwealth v. Gabhart, 169 S. W., 514. October 2, 1914. 

In an indictment for violation of a statute which prohibits the sale of " opium or its alkaloidal salts or their 

derivatives " it is sufficient to charge that the defendant sold "morphine." 
The Kentucky law of 1912 prohibiting the sale of opium or its alkaloidal salts or their derivatives for any 

purpose other than for "legitimate use" held sufficiently definite to be enforceable and valid. 

The defendant was charged with selling morphine in violation of the Kentucky 
act of March 14, 1912, chapter 86 (Public Health Reports, Mar. 21, 1913, pp. 579- 
580), which prohibited the sale of "opium or its alkaloidal salts or their derivatives, 
•r any admixture containing opium or its alkaloidal salts or their derivatives," or 
dealing in the same "for any purpose other than for the legitimate use as herein pro- 
vided." 

In the opinion Settle, J., said: 

The circuit court sustained a demurrer to the indictment upon the ground that 
the facts therein alleged failed to charge an offense under the statute. This conclusion 
•f the court below was based upon the theory that, as the indictment failed to charge 
that the morphine prescribed for and sold the purchaser by appellee was an alkaloid 
or derivative of opium or an admixture containing opium, and the court could not 
judicially know or say that such was ita character, this omission rendered the indict- 
ment fatally defective. 

While morphine is not named in the statute as an alkaloid, derivative, or admixture 

of opium, we do not suppose there is a person of ordinary intelligence or common 

•nderstanding residing in the State but has familiar knowledge of its power as a 

narcotic, its deadly effect as a poison, and that it is an alkaloid or derivative of opium. 

The word "morphine" has as well-defined a meaning as the word "whisky," and its 

qualities and effect are as well known to the generality of the people of the State as are 

those of the intoxicant known as "whisky"; and manifestly it would be a work of 

supererogation to allege in an indictment charging one with the unlawful sale of 

whisky that it is a spirituous liquor or intoxicant. 

******* 

In view of what has been said, it is hardly necessary to add that, in our opinion, the 
validity of the indictment is not affected by its failure to state that the morphine sold 
by appellee under the circumstances therein alleged was an alkaloid or derivative of 
opium. 

It is further insisted for appellee that the failure of the statute to define the words 
"legitimate use" renders it void for uncertainty. In other words, it is argued that 
the statute fixes no standard by which the physician in selling or dispensing 
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opium, its alkaloidal salts or derivatives, is enabled to know what use of it by the 
purchaser would or would not be legitimate, and that the indictment, in simply 
charging in the language of the statute that the sale made by appellee was for other 
than a legitimate use of the drug, fails to state an offense under the statute. Authority 
may be found, even among the decisions of this court, that apparently sustains this 
contention, but none of them rests upon the precise state of case here presented; and 
in the recent case of Katzman v. Commonwealth (140 Ky., 124, 130 S. W., 990, 30 
L. R. A. (N. S.) 519, 140 Am. St. Rep., 359) we had under consideration the validity 
of section 2G30, Kentucky Statutes, which regulates the sale of certain poisons by 
retail, and declares, in substance, that a sale or delivery of such poisons shall not be 
made bj* any person without satisfying himself that the poison is to be used for legiti- 
mate purposes, without defining the words "retail" and "legitimate purposes." A 
prosecution instituted by warrant against Katzman f jr violating this statute resulted 
in his conviction, and he sought a reversal of the judgment, upon appeal, on the 
ground that the statute was void for uncertainty because it failed to define the words 
"retail" and "legitimate purposes." We held, however, that the statute was not 
void on either of these grounds, and with respect thereto in the opinion, in part, said: 

" In the argument in Support of the objection mentioned it is said that the legislature 
should have defined the meaning of the words 'retail' and 'legitimate purposes,' so 
that a druggist might know what quantity would constitute a sale by retail and what 
would or would not be considered a sale for legitimate purposes and so that there 
could not be two opinions as to what these words mean when different courts or juries 
came to pass upon questions involving a violation of the statute. It may be admitted 
that, although the meaning of the words 'retail' and 'legitimate purposes,' as used in 
the statute, are reasonably well understood, it is nevertheless possible that there 
might be difference of opinion as to whether in a given state of case the sale of a drug 
was by retail or for a legitimate purpose, and it is possible that in administering this 
statute it may occasionally happen that a druggist will be accused who claims not to 
know what constitutes a sale by retail or what is a legitimate use of opium; and it is 
also possible that different trial courts and juries may not always be harmonious in the 
conclusions reached upon this point. But the fact that there may be occasional doubt 
or want of agreement on this question can not be allowed to invalidate the statute. If 
this rule obtained, many penal statutes that have stood unquestioned for years and 
have been often enforced would be held invalid. There are numerous statutes in 
existence creating and describing offenses the enforcement of which often brings into 
prominent notice a question concerning the meaning of words in the law about which 
different persons might reach a different conclusion. In the trial of many criminal 
cases there are of necessity submitted to the jury issues involving the meaning of 
certain words upon which depend the guilt or innocence of the accused; and with the 
court or jury, as the case may be, is left the decision whether or not the law under which 
the prosecution is pending has been violated. 

"It would of course be extremely desirable if every penal statute could be made so 
plain as not to leave any doubt as to its meaning, and so intelligible as that every 
person could by reading it at once decide what he might with safety do under it. But 
this ideal condition is not attainable. It would not be at all practicable to define in 
every statute the meaning of controlling words in it, that there may be difference of 
opinion concerning when it is attempted to apply them to a given state of facts. To 
do this would extend to unreasonable length almost every statute that creates and 
describes an offense, and would also complicate and confuse the administration of the 
criminal law, as the definitions would often be as uncertain as the thing defined. 
Every penal statute should be given a reasonable construction, one that will effectuate 
the legislative intent in its enactment; and if it describes the offense in language that 
can be understood by persons of ordinary intelligence it will not be declared invalid 
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on the ground of uncertainty. The established rules of construction do not require 
that the sufficiency of penal statutes should be measured by a technical standard that 
would impair their efficiency and make their enforcement difficult, if not impossible. 
A little common sense, as well as legal learning, must be used in the practical admin- 
istration of the law; and it is not essential that a statute shall be so elaborate in its 
detail as to attempt to meet every possible state of fact that may arise under 
it. * * *" 

The opinion then proceeds to state that a person who has intelligence enough to 
conduct a drug store could not fail to know what would constitute the selling of a 
drug by retail or to understand the meaning of the words "legitimate purposes" as 
used in the statute; that the druggist must, as declared by the statute, first satisfy 
himself that the sale of the drug or poison is for a legitimate purpose, and that if he, 
in fact, does not know the purpose for which the poison is to be used or has any 
doubt about it, then he must in good faith exercise reasonable care to find out the 
purpose for which the drug or poison is bought. It is further said in the opinion: 

"The statute was intended to regulate sales by druggists, and when it is sought to 
apply the words 'legitimate purposes' to a sale of drugs or poison by druggists they 
have a technical meaning that may not be clearly known or understood by courts 
or jurors, and so it is permissible to allow experts to give evidence as to what is 
regarded by qualified druggists and physicians legitimate purposes for which sales 
may be made, so that the trial court and jury may be informed as to what is recog- 
nized as a legitimate purpose for which these drugs may be sold by those intrusted 
with their sale and to whom, in a measure, is confined the knowledge as to what 
constitutes a sale for legitimate purposes. * * * The question is further sug- 
gested that the construction of words and phrases in a statute is usually for the court. 
Generally this is true. But if it is shown by evidence that words and phrases are 
susceptible of two meanings, depending on the state of facts it is attempted to apply 
them to, the court may instruct the jury in the words of the statute and leave them 
to find from the evidence whether it has been violated. To illustrate: If there should 
be differences of opinion on the part of witnesses as to whether or not the sale being 
inquired into was made for a legitimate purpose, the court should leave it to the 
jury to find the fact and make their verdict accordingly." 

The reasoning contained in the opinion in the case supra applies with equal force to 
the statute here involved, and must control in the construction to be given the words 
"legitimate use," found therein. The failure of the statute to define these words 
does not make it void for uncertainty. The word "legitimate," in the statute, is not 
used in its original sense of lawful, but in its secondary sense of proper or warranted, 
as when wo speak of a "legitimate conclusion" or a "legitimate argument." Morphine 
is sold for legitimate purposes under the statute when, under the facts, a druggist or 
doctor, acting according to the ordinary usage of the profession and exercising ordi- 
nary care, would have made the sale. This is a question for the jury, and should be so 
submitted to them by the instruction of the court. If, upon a trial of the case, the 
appellee should make the defense that the sale of morphine with which he is charged 
in the indictment was made for a legitimate use, it will be competent for him to show 
by evidence of physicians or druggists that the use for which he sold the morphine to 
the purchaser is a legitimate use. On the other hand, the Commonwealth may also 
introduce evidence to show that the use was not a legitimate one; and, following the 
introduction of the evidence, the court should instruct the jury upon the issue of 
fact thereby presented in such manner as will enable them to determine whether or 
not the sale made by appellee was for a legitimate use as contemplated by the statute. 

For the reasons indicated, the judgment is reversed, and cause remanded, with 
directions to the circuit court to overrule the demurrer to the indictment and for 
further proceedings consistent with the opinion. 



